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When comparing the requirements for classification as an EIl immigrant to the requirements for
classification as an O-1 nonimmigrant, it is important tc keep in mind that the O-1 nonimmigrant
classification consists of three distinct categories of aliens.

1. Aliens of extraordinary ability in the fields of sclence, education, business or athletics,
2. Aliens of extraordinary ability in the field of arts.
3. Aliens of extraordipary achievement with respect to motion pictures and television.

Each of these categories is defined differently. Only 0-1 aliens of extraordinary ability in the
fields of science, education, business, and athletics have essentially the same definition as Ell
aliens of extraordinary ability in the fields of science, arts, education, business, or athletics. The
definitions for aliens of extraordinary ability in the field of arts and aliens of extraoxdinary
achievemeént in motion pictures and television show that 0-1 aliens in those classifications are held

to a much lower standard:

0-1 - Extraordinary ability in the field of arts: Means distinction. Distinction means a_high
level of achievement in the field of arts evidenced by a degree of skill and recogn:!.t:l.on
substantially above that ordinarily encountered to the extent that a person described as prominent
is renowned, leading, or well-known in the field of arts.

.0-1 - Extraordinary -achievement with respect to motion pictures and television:...as commonly
defined in the industry, means a very high level of accomplishment in the wmotion picture OI
television industry evidenced by a degree of skill and recognition significantly above that
‘ordinarily encountered to the extent that the person is recognized as outstanding, notable, OT
leading in the motion picture or televisgicn field.

Classification as an 0-1 nonimmigrant in either of these two categories would not be determinative that
the alien could be classified as an E1l immigrant. However, classification as an 0-1 nonimmigrant iR
tpe category of extraordinary ability in the field of science, education, business, or athletics 18
highly indicative that the alien is also classifiable 'as an Ell jmmigrant. The following chart is a
comparison of the definition and requirements for O-1 aliems of extraordinary achievement in the field
Of_science, education, business, and athletics and Ell aliens of extraordinary ability in the field of
science, arts, education, business, and athletics.
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Ell - Extraordinary ability in field of
gclence, arts, education, business, or
athletics.

...a high level of expertise indicating that
the individual is one of a small percentage
who has risen to the top of the field of
endeavor.

||1. Evidence of sustained national or

international acclaim

2. Documentation showing that the alien
intends to continue work in the area of
extraordinary ability in the United
States

3, Evidence that the alien’s admission will

have substantial, prospective benefit for
the United States
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0-1 - Extraordinary ability in the field of
gcoience, education, business ox athletics.

[NOTE: Extraordinary ability in the arts igs not
included]

_.a level of expertise indicating that the
person is one of the small percentage who have
arisen to the very top of the field of endeavor.

1. Bvidence of sustained national or
international acclaim

2. Documentation showing that the alien intends
to continue work in the area of
extraordinary ability in the United States
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0-1

Evidence that the glien has sustained national
or intermational acclaim and that his or her
achievements have been recognized in the field

of expertise. Such evidence shall include
evidence of a one-time achievement (that is, a
major, internationally recognized award), or at
least three of the following:

1. Documentation of the alien’s receipt of
lesser nationally or internationally
recognized prizes or awards for excellence

| in the field of endeavor.

2. Documentation of the alien’s membership in
associations in the field for which
classification is sought, which require
outstanding achievements of their members,
as judged by recognized national or
international experts in their disciplines
or fields.

1 3.  Published material about the alien in

_ professional or major trade publications
or other major media, relating to¢ the
alien’s work in the field for which
classification is sought. Such evidence
ghall include the title, date, and author
of the material, and any necessary .
translation.

4. Evidence of the alien’s participation,
either individually or on a panel, as the
judge of the work of others in the same or
an allied field of specification (sic) for

which classification is sought.

‘international acclaim and recognition for

3. Published material about the alien in

4, Evidence of the alien’s participation, on

REQUIRED EVIDENCE

An alien of extraordinary ability in the fields
of science, education, business, or athletics
must demonstrate sustained national oY

achievements in the field of expertise by
providing evidence of the receipt of an
international award such as a Nobel Prize; or
at least three of the following forms of
documentation:

1. Documentation of the alien‘s receipt of
nationally or intermationally recognized
prizes or awards for excellence in the
field of endeavor.

2. Documentation of the alien’s membership in
associations 'in the field for which
clasgification is sought, which require
outstanding achievements of their members,
as judged by recognized naticnal or
international experts in their disciplines
or fields.

professional or major trade publications
or major media about the alien, relating
to the alien’s work in the field for which
classification is sought, which shall
include the title, date, and author of
such published material, and any necessary
translation.

& panel, or individually, as the judge of
the work of others in the same OT in an
allied field of specilalization to that for
cation is sought.
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5. Evidence of the alien’s original
scientific, scholarly, artistic, athletic,
or business-related contributions of major
significance in the field.

Iré. Evidence of the alien’s authorship of
scholarly articles in the field, im

professional or other major trade

publications or other major media.

7. Bvidence of the display of the alien’s
work in the field at artistic exhibitions
or showcases.

8. Evidence that the alien has performed in a
leading or critical role for organizations
or establishments that have a
distinguished reputation.

9. Evidence that the alien has commanded a
high salary or other significantly hicgh
remuneration for services in relation to
others in the field.

10. Evidence of commerclal successes in the
performing arts, as shown by box office
receipts or reccrd, cassette, compact
disk, or video sales.

| If the above standards do not readily apply to
the beneficiary’s occupation, the petitioner
may submit comparable evidence to establish the
| beneficiary’s eligibility.

Evidence of the alien’s original
scientific, scholarly, or business-related
contributions of wajor significance in the
field.

6. Bvidence of the alien’s authorship of
scholarly articles in the field, iq
professional journals, or other major
media.

No comparable regquired evidence as "arts" is
considered under a separate standard for 0-1
clasgification

7. Evidence that the alien has been employed
in a eritical or essential capacity for
organizatious and establishments that have
a distinguished reputation.

8. Evidence that the alien has either
commanded a high salary or will command a
high salary or other remuneration for
gervices, evidenced by contxacts OT other
reliable evidence.

No comparable reguired evidence as rarts" is
considered under a separate standard for 0-1
clagsification

I€ the criteria do not readily apply to the
beneficiary’s occupation, the petitioner may
submit comparable evidence in oxder to
establish the beneficiary’s eligibility.




After comparing the definitions, statutory requirements, and required evidence for Eil aliens of
extraordinary ability in the field of science, arts, education, business, and athletics with those for
0-1 aliens of extraordipmary ability in the field of science, education, business, and athletics it
becomes apparent that they are essentially the same (except that arts are included in the E1l
classification). 8o, if an individual was previously approved as an 0-1 alien, it may be very
challenging to deny a subsequent I-140 petition filed for El1l classification.

You can always fall back on the statutory requirement to demonstrate "gubstantial prospective benefit"
but this can be weak. When denying, focus on the aevidence of record and argue why that evidence dces
not show the individual to be at the "“very top of the field of endeavor." Since each petition must
stand on its own, the petitioner and/or attorney cannot rely solely on the argument that the alien was
previocusly approved for the comparable nonimmigrant classification.




